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L IDENTITY OF PETITIONER

Petitioner is Ryan L. Enquist, defendant below and appellant in the
Court of Appeals.

II. COURT OF APPEALS DECISION

Pursuant to RAP 13.4(b)(2) and (4), this Court should review the
published decision by Division III of the Court of Appeals, issued on
September 1, 2009, and the order denying reconsideration issued on
November 5, 2009. Copies of the decision and order are attached hereto

as Appendix A and Appendix B respectively.

III. ' THE ISSUES PRESENTED FOR REVIEW

1. Should this Court accept review where Division III’s
decision conflicts with Division I’s decision in 7ran v. Yu, 118 Wn. App.
607, 75 P.3d 970 (2003), because Division III failed to compére
comparables when it concluded Mr. Enquist did not improve his position
on the trial de novo?

2. Should this Court accept review where an issue of
substantial public importance is raised because Division III’s decision
undermines the purposes of the mandatory arbitration system and creates
confusion by permitting a party’s offer of compromise to alter the nature

of the arbitration award?



IV. STATEMENT OF THE CASE

Plaintiff Jeffery Niccum (“plaintiff’) and defendant Ryan Enquist
(“Mr. Enquist”) were involved in an automobile accident on July 4, 2004.
(CP 2) In 2007, plaintiff sued Mr. Enquist to recover for his injuries. (CP
1-2)

The matter was transferred to mandatory arbitration. (CP 9) In
February 2008, the arbitrator issued an award for plaintiff in the amount
$24,496.00 for medical bills, wage loss, and pain and suffering. (CP 9)
Mr. Enquist timely filed a request for trial de novo. (CP 23)

On March 20, 2008, plaintiff presented Mr. Enquist with the first
offer of compromise in the amount of $22,000.00. (CP 11) On July 8,
2008, plaintiff presented Mr. Enquist with a second offer of compromise
in the amount of $17,350.00. (CP 12) The second offer stated:

COMES NOW Plaintiff, by and through his attorney,

JERRY T. DYRESON, and pursuant to RCW 7.06.050

does hereby offer to compromise his claim in the amount of

$17,350.00. Such compromise is intended to replace the

arbitrator’s award of $24,496.00 and replace the previous

offer of compromise, with an award of $17,350.00
including costs and statutory attorney fees.

(CP 12) Mr. Enquist did not accept either offer.
The case proceeded to a jury trial. On Augﬁst 14, 2008, the jury

returned a $16,650.00 verdict in favor of plaintiff. (CP 6) The jury

verdict stated:



We, the jury, find for the Plaintiff in the following sums:

(1)  for past medical expenses  $6.650.00

(2)  for past lost wages § o

(3) . for past noneconomic damages $10.000
(CP 6)

After the trial, plaintiff moved for MAR 7.3 fees and costs arguing
that Mr. Enquist had not improved his position on the trial de novo. (CP
23-36, 37-38) Plaintiff sought $15,640.00 in attorney fees, $1,016.28 in
costs, and $1,461.00 in expert expenses under MAR 7.3. Id.

Plaintiff argued that his costs of $1,016.28 incurred in trying the
cases should be subtracted from the $17,350.00 offer of compromise. (CP
20, 24) Plaintiff argued that when his trial costs were subtracted from his
compromise offer—$17,350 - $1,016.28 = $16,333.72—the result was
less that the $16,650.00 jury award. Thus, plaintiff contended Mr. Enquist
had not improved his position on the trial de novo. (CP 20)

Mr. Enquist asserted that he had improved his position on the trial
de novo. (14-18) The jury’s verdict of $16,650 was less than the $17,350
second compromise offer. The jury verdict was most certainly an
improvement from the initial compromise offer of $22,000 and the

arbitration award of $26,496. (CP 14-15; RP 4-6)



Mr. Enquist also asserted plaintiff lacked a legal basis to add
statutory costs and fees to his second compromise offer when the
arbitrator’s award did not include a cost award. (CP 17; RP 5:8-15) Mr.
Enquist maintained that he had improved his position at the trial de novo
and plaintiff was not entitled to a MAR 7.3 award. (CP 17)

The trial court accepted plaintiff’s argument and granted his
motion. (RP 8-9) The court entered a judgment awarding plaintiff
$15,640.00 in “reasonable attorney fees after date of arbitration,” statutory
costs and attorney’s fees of $1,016.28,! and $1,461.00 in “expert witness
~ fees.” (CP 39-41)

Mr. Enquist appealed. (CP 42-47) Division III of the Court of
Appeals issued a published decision upholding the trial court’s rulings.
Niccum v. Enquist, _ Wn. App. __, 215 P.3d 987 (2009), and denied

Mr. Enquist’s motion for reconsideration.?

1 At page three of the slip opinion (215 P.3d, § 7), the costs are first stated as $1,016.28
and in the next paragraph stated as $1,061.28. (App. A) Footnote 3 of the opinion states
that there was a mathematical error in the record. The clerk’s papers consistently list the
costs as $1,016.28. (CP 20, 24, 39, 45) The two different numbers on page three of
Division III’s slip opinion appear to be a transposing of the third and fourth digits in the
amount of costs.

2 In its original opinion, the Court of Appeals reversed the trial court’s granting of expert
expenses. However, it granted plaintiff’s motion for reconsideration and reinstated the
award of expert expenses. (App. B) Mr. Enquist does not seek review of the expert
expense issue.



V.  ARGUMENT

This Cém’t will grant review when a Court of Appeals decision “is
in conflict with another decision of the Court of Appeals.” RAP
13.4(b)(2). This Court will also grant review if “the petition involves an
issue of substantial public interest.” RAP 13.4(b)(4). Division III’s
decision fits both groﬁnds for review.

A. D1visioN III’S DECISION CONFLICTS WITH DIVISION I’S TRAN V.
YU DECISION.

In Tran v. Yu, 118 Wn. App. 607, 75 P.3d 970 (2003), Division I
followed the established rule that a court compares comparables when
applying MAR 7.3. While Division III states it has followed Tran v. Yu
(slip op. at 7, 215 P.3d at § 17), Division III’s decision actually conflicts
with Tran v. Yu.

A party who requests trial de novo must only pay the opponent’s
fees and costs if the requesting party fails to improve his position at the
trial de novo. MAR 7.3; RCW 7.06.060(1). Mr. Enquist improved his
position at the trial de novo because the jury’s award was less than the
arbitration award and less than both of plaintiff’s offers of compromise.
The arbitration award was $24,496. (CP 9) Plaintiff’s two offers of
compromise were $22,000 and $17,350. (CP 11-12) The jury awarded
damages of $16,650. (CP 6) Rather than apply the comparable amounts

of $17,350 and $16,650, Division III endorsed a manipulation of the



compromise offer. Division III segregated the unsegregated compromise
offer.

Because an arbitrator and a jury may award different types of
damageé, Washington courts endeavor to ‘“compare comparables” in
determining whether a party has improved his position on the trial de
novo. Tranv. Yu, 118 Wn. App. 607, 612, 75 P.3d 970 (2003); see also
Wilkerson v. United Inv., Inc., 62 Wn. App. 712, 717, 815 P.2d 293
(1991), rev. denied, 118 Wn.2d 1013 (1992). This Court has noted that it
“generally agree[s] . . . that only comparables are to be compared.” Haley
12 Highlané’, 142 Wn.Zd 135, 154, 12 P.3d 119 (2000).

In Tran, defendant requested a ‘trial de novo after plaintiff was
awarded $14,675.00 at arbitration. At trial, the jury awarded plaintiff only
$13,375.00. After trial, plaintiff was awarded $3,205.00 under CR 37(c)
and $955.80 in statutory costs. Id. at 610. When the CR 37(c) award and
statutory costs were added to thé jufy’s verdict, the judgmént totalled
$17,535.80. Plaintiff argued she was entitled to MAR 7.3 fees and costs
because the total judgment exceeded the arbitration award. Id.

Defendant asserted that MAR 7.3 did not apply because she had
improved her position at the trial de novo. She maintained that only the
jury award could be compared to the arbitration éWard. The CR 37 award

and statutory cost should not be included because there was no cost award



as part of the arbitration award. The trial court agreed with defendant and
denied plaintiff’s request for MAR 7.3 fees. Division I affirmed. Id. at
611, 616-17. The Tran court noted that plaintiff’s proposal to include the
costs and sanctions was inconsistent with the purpose of MAR 7.3. Id. at
612. The court determined that it was more appropriate to “compare
comparables.” Id.

In Tran, comparing comparables meant comparing the damages
awarded by the arbitrator--$14,675.00--with the damages awarded by the
jury at the trial de novo--$13,375.00. Id. The arbitration award did not
include any award of costs. Using this simple comparison, it was obvious
that defendant had improved his position and therefore, plaintiff was not
entitled to an award of fees and cobsts under MAR 7.3.

Similarly here, a simple comparison of comparables shows that
Mr. Enquist improved his position at the trial de novo. At plaintiff’s
urging, the trial court here did precisely what the Tran court rejected,
namely manipulating statutory costs — which were not awarded by the
arbitrator — in an attempt to reduce the offer of compromise to an amount
below the jury’s verdict. The fact that this case involves a compromise
offer instead of an arbitration award does not justify a departure from the

Tran decision.




When a party serves an offer of compromise, the compromise offer
becomes the amount used to determine whether a party has improved his
position on the trial de novo. RCW 7.06.050(1)(a) and (b). The statute
provides as follows:

(b) In any case in which an offer of compromise is

not accepted by the appealing party within ten calendar

days after service thereof, for purposes of MAR 7.3, the

amount of the offer of compromise shall replace the

amount of the arbitrator’s award for determining
whether the party appealing the arbitrator’s award has

failed to improve that party’s position on the trial de
novo.

(Emphasis added.)

The arbitrator’s aWard of $24,496.Q0 included amounts for ;nedical
bills, wage loss, and pain and suffering. (CP 9) It did not include any
costs. It cannot be replaced, for purposes of MAR 7.3, with part of the
amount of an offer of settlement, particularly when the alleged costs and
attorney_fees are not quantiﬁ¢d. Plaintiff cannot unilgterally change the
character of the arbitrator’s award from one for only compensatory
damages té one for compensatory damages plus an unspecified amount of
costs. As the Tran Court discussed, only “comparables” should be
compared in the MAR system. 118 Wn. App. at 612. Division III and the
trial court failed to compare comparables. The decision conflicts with

Tranv. Yu. This Court should accept review.



B. D1viSION ITI’S DECISION RAISES ISSUES OF SUBSTANTIAL PUBLIC
IMPORTANCE ABOUT THE MANDATORY ARBITRATION SYSTEM.

1. The Decision Hampers Rather Than Promotes the
Purposes Behind Mandatory Arbitration.

Washington’s Legislature adopted mandatory arbitration to reduce
congestion and delays in the courts. Nevers v. Fireside, Inc., 133 Wn.2d

804, 815, 947 P.2d 721 (1997). The provision allowing a party to recover

costs when the appealing party fails to improve its position at the trial de-

novo was intended to discourage meritless appeals of the arbitrator’s
award. Christie-Lambert Van & Storage Co., Inc. v. McLeod, 39 Wn.
App. 298, 302-03, 693 P.2d 161 (1984).

Justice Talmadge explained the purpose behind MAR 7.3 as
follows:

[The possibility of MAR 7.3 fees] should compel parties to

assess the arbitrator’s award and the likely outcome of a

trial de novo with frankness and prudence; meritless trials

de novo must be deterred.
Haley v. Highland, 142 Wn.2d 135, 159 (2000), concurring opinion.
Division III’s decision adopts an approach to compromise offers which
allows manipulation and creates confusion.

Allowing a retroactive application of costs in a MAR 7.3 analysis
undermines the requesting party’s ability to assess whether to accept a

compromise offer. The requesting party will not know the amount to

assess to determine whether the trial de novo has merit. Such uncertainty



thwarts the statute’s purpose of discouraging meritless appeals and permits
manipulation by the party making the compromise offer.

Even more uncertainty is created by Division III’s conclusion that
the compromise offer was a segregated amount. Slip op. at 6, 215 P.3d at
9 15. There was no segregated amount in either the arbitrator’s award of
$24,496.00 or the compromise offer of $17,350.00. The arbitrator’s award
was a single amount — the compensatory award without any award for
costs. Similarly, the offer of compromise was for one, undivided amount.

Under a different set of facts, Division III’s decision would be
correct. For example, if the arbitrator had awérded $24,496.00 plus costs
of $1,000, then a compromise offer of $17,350.00 including costs (i.e.
$1,000.00) would mean that the party receiving the compromise offer
would know that if the jury awarded $16,350.00 or more, the party would
not have improved his position at the trial de novo. This sample scenario
is not what happened here.

Plaintiff never offered a segregated amount. The lack of
“segregation” is precisely the problem with his position. The amount was
not segregated until after the trial when the court determined costs. The
amount was then retroactively applied to the lump sum of the offer (made
two months before) to change the number that both parties believed was

the amount to beat at trial.,

10



Division III erroneously states that “Mr. Enquist would have owed
less to Mr. Niccum had accepted the offer of compfomise.” Slip op. at 7,
215 P.3d at § 18. The statement ignores the nature of a compromise offer.
Although an offer of co'mpromise serves the purpose of establishing a new
threshold for Idetermining whether the requesting party improves his
position at trial, the compromise offer remains at its essence, a settlement
_offer. If the defendant accepts the offer, he pays the agreed amount to
plaintiff. ~After payment of the settlement amount, plaintiff has no
recourse to seek costs. Only a “prevailing party” is entitled to an award of
costs. RCW 4.84.010. Where an offer of compromise is offered and
accepted, both parties agree to compromise for a settlement and neither is
entitled to statutory costs. Further, no judgment is entered after z
settlement agreement is reached. RCW 4.84.010 is clear that certain costs

“shall be allowed to the prevailing party upon the judgment.” (Emphasis

added.)

In light of these basic tenets of case settlement, plaintiff’s addition
of language indicating that the offer was inclusive of costs and statutory
attorney fees is entirely irrelevant. Plaintiffs offer of compromise was an
offer for global settlement of the case, regardless of whether he allocated
certain sums under certain headings. If Mr. Enquist had ‘accepted either

offer, the case would have ended. Plaintiff would have had no recourse to

11



seek the costs and attorney fees because under RCW 4.84.010 he was not
a prevailing party. Division III’s decision undermines the central purposes
behind the mandatory arbitration system. This Court should accept review
to address this important issue.

2. The Decision Fails to Apply Established Rules of

Statutory Construction to the 2002 Amendment to
RCW 7.06.050.

RCW 7.06.050(1)(b) states tha;c “...the amount of the offer of
éompromise shall replaée the amount of the arbitrator’s award for
determining whether the party appealing the arbitrator’s award has failed
to improve that party’s position on the trial de novo.” (Emphasis added.)
The plain meaning of the statute is that the amount of the offer simply
replaces the amount of the arbitrator’s award. One dollar amount should
be substituted for another dollar amount without any aécommodation for
supposed categories of the amount (i.e. some for damages, some for
Ccosts).

Where a statute contains both the words “may” and “shall,” it is
presumed that the Legislature intended to distinguish between them, with
“shall” being construed as mandatory and “may” as permissive. Scannell
v. City of Seattle, 97 Wn.2d 701, 704, 648 P.2d 435, 656 P.2d 1083
(1982). RCW 7.06;050 coritaihs both “may” andb “shall,” so the subsection

(1)(b) — stating that the amount of the offer “shall” replace the amount of

12



the arbitrator’s award — is construed as mandatory. The number from the
offer becomes the arbitrator’s award, and there is no room for further
mathematics.

Rather than apply the plain language of the statute, Division III
added to the statutory language and misconstrued the facts. Division III’s
decision states:

We conclude that RCW 7.06.050(1)(b) should be read so

that any segregated amount of an offer must replace an

amount in the same category granted under the arbitrator’s
award. '

215 P.3d at 990, § 15 (emphasis added). The statute says nothing about
segregated amouhts. RCW 7.06.050(1)(b). A basic tenet of statutory
construction is that words should not be added or subtracted from the plain
statutory language. Washington State Cbalition for the Homeless v.
Department of Social and Health Services, 133 Wn.2d 894, 904, 949 P.2d
1291 (1997) (“An unambiguous statute is not subject to judicial
construction, and we Wﬂl not add le;nguage to a clear statute even if we
believe the Legislature intended something else but failed to express it
adequately.”) Division III’s interpretation of the statute is inconsistent
with the statutory language and the rules of statutory construction. The
statute should be applied as written: the compromise offer amount of

$17,350.00 replaced the amount of the arbitration award. Thus, when the

13



jury awarded plaintiff only $16,650.00, Mr. Enquist improved his position
at the trial de novo.

The compromise offer provisions of RCW 7.06.050 were added in
2002. Few courts have had an opprotunity to interpret and apply these
provisions of the statute. This case provides an ideal opportunity to this
Court the matter and clarify how parties and the courts should compare
éomparables when there has been a compromise offer.

V1. CONCLUSION

Petitioner respectfully requests that this Court grant review.

A
DATED this 3" day of Y0Corloe— ,2009.

REED McCLURE

By %ﬂy C 2';-——

Marilee C. Erickson = WSBA #16144
Michael N. Budelsky WSBA #35212
Attorneys for Petitioner

CARLSON, McMAHON & SEALBY,
PLLC

By David L. Force WSBA #29997

Attorneys for Petitioner
060349.099157/239360
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JEFFERYW NICCUM,

© RYAN L. ENQUIST, Individually.and. .

| RECEIVED B EFEZELED‘

'SEP 73 2009
REED MSCLURE - SEP 12009

‘In'the Office of the Clerk of Court
* WA State Court of Appeals, Division 111

"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON - . * -

" No. 27504-3-111
a marrled man,

:v v, | _
" PUBLISHED OPINION :: -
. the manta] commumfy composed ofhe . TR SRS UL S AT
5 and hls Wlfe, if.any;. IEERN

Appellant

KULIK J_ — The questlon presented here is. \;t'hether the tnal court erred by o

- subtractln.costs-: and attorney fees from an offer of compromrse made after an arbltratlon o

- award when determmrng an award of attorney fees under MAR 7.3 followmg a trlal de Bt

' fnovo We conclude the tn' ”-'fcourt preperly subtracted costs and fees before companng

. the offer’ of compro, is e;and the Verdlct Thus we afﬁrm the tnal oourt except as: to the

e 8

'award of expert wrtness fees Wthh are not mcluded in statutory costs spemﬁed in

'RC-W 4.84.01 0.“

'APPENDIX A



No. 27504-3-TI1
Niccum v. Enquist .
o FACTS
Jeffery Niccum fi’le‘d suit against Ryan Enquist to recover for injuries sustained in
‘an automobﬂe accident. At ﬁ@datory arbitration the arbitrator awarded the plaintiff,
© Mr. Nlccum $24 496—thrs mcluded $6 896-for- med1cal bills, $7;600 for ‘wage loss, and
$10 000 for pam and suffenng h N |
The defendant Mr Enqulst requested a trlal de novo. Mr Nlccum presented Mr
. Enqulst with the first offer of compromlse The ﬁrst offer stated
COMES NOW Plamtlff by and through his attorney, JERRY T | '
: .DYRESON “and: pursuant 16iRCW.7.06.050 does heteby offerto - L f’*i Wi
" compromise his claim in the amount of $22, 000:00.~ Such compromise is*

intended fo. repiace the arbltrator ] award of $24, 496 00 w1th an. awatd’ of
$22, OOO 00. - - :

'Cler,__"s'Paper \CP t 11 Mr Enomst d1d not accent thls offer

On July 8 Mr Nlccum presented Mr Enqulst thh a second offer of compromrse

4" A CELER L A Wl . ) s IR Dk DRI

| The second offer stated

COMES NOW Plamtlff by and through hlS attomey, JERRY T
DYRESON, ‘and pursuant to RCW 7.06.050 does hereby offerto
‘compromise his claim in the amount of $17,350.00. Such compromise is .
' intended to replace the arbitrdtor’s award of 824,496:00 and replace the * = ==
- previous oﬁ’er of compromise, wzth an dward of 8 1 7, 35 0 00 mcludzng costs N
“and statutory atz‘omey Sfees: e : i

CP at 12 (empha51s added) Mr Enqulst did not accept thls offer.
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No. 27504-3-I11 - e

Niccum v. Enquist ' LT E e
The case proceeded to a jury trial. The'jiry retirned a verdict of $16,650 in favor

of Mr. Niccum. The jury Verd‘r‘c’t-'statedf«

We, the j Jury, find for the: Plamtlff in the: followmg sums:
(1)~ for past medical expenses ‘ $6,650.00
"(2) forpastlostwages~ . - 7§00
(3)  for past noneconomic damages - $10,000
CP at 6
Mr N]CCUI’D sought fees under MAR 7 3 argumg that Mr Enqulst had falled to ,

B 1mprove hlS posmon at trlal Mr Nlccum sought $15 640 in attomey fees and $1 016 28

in costs. Mr Nrccum also sought $1 461 fees for the testlmony of hlS expert w1tnesses

 The tnal court determlned' at l\/lr Enqulst had not mproved hlS posrtlon a mal o

" To make this determmatlon the court subtracted $1 061 28 in costs allowable under |

chapter 4.84 RCW from the second offer of $17 350 for a total of $16 288 72 Thrs

- amount was then compared to the $l6 65 0 Jury award to determlne that Mr Enqulst had -

not 1mproVed h1s pos1tlon at tr1a1 Applymg MAR 7 3 the court awarded Mr Nrccum

$15,640 in reasonable attorney fees. and $l 461 in expert Wltness fees 1ncurred after

arbitration. Mr. Enquls'-tappeals.‘ O _

: There appears tobea mathematlcal error in the 1eco

: However, rieith'_er party .
raises the error not: does it impact the overall award. T T e e

\3.
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No. 27504-3-I11
Niccum v. Enquist

ANALYSIS

Fees and Costs Under MAR 7. 3 We review the apphcatlon of a statute or:a court

rule de novo. Basin Pavzng Co v..Contractors Bondzng & Ins Co., 123 Wha. App 410,
414, 98 P.3d 109 (2004); sz V. Pham 95 Wn. App 439 441 .9.754P 2d 544 (1999)

" ‘Here, we consider MAR 7 3 and the mandatory arbltratlon statute RCW 7 06. 050

Mr Enqu1st asserts that the court en'ed by subtractmg $1; 016 28 m statutory costs |

;to obtam a ﬁgure purportedIy comparable to the amount of damages in the second offer of

: -. compromlse Accordmg to Mr Enqulst’s calculatlons $17 350 the entlre amount of the

K "'.

. -second offer replaced the f rst offer whtch replaced the arbltrator s award Thus Mr .

T

' ~Enqulst argues that he 1mproved hlS posmon at tnal by obtalmng a- lesser amount of

B .*'$16 650; therefore Mr N1ccum was not entlt]ed to attorney fees under MAR 7 3

In contrast Mr Nlccum argues that the court 1is requlred to compare L

o comparables under MAR 7 3 L) the court properly reduced the amount of the second“' |

. offer of compromlse by the amount of the statutory fees

RCW 7. 06. 050(1) reads in part as follows

, (a). Upto thlrty days pnor to the actual date of a tnal de novo a
: nonappealmg party may serve upon the appeahng party a written offer of
- compromise. -
(b) In any case in Wthh an offer of compromlse is not accepted
. by the appealing party within ten calendar days after, service thereof, for:
' 'purposes of MAR 7.3, the amount of . the offer of compraomise shall-replace -

4
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. the amoiint of the arbitrator’s award for determining whether the patty
.appealing the arbltrator s award has failed to 1mprove that party s posmon
- -on the trial de novo. -

'(Emphasisf added:)

o MAR7 3 provides in part:

“iThe: coui't shall assess ¢osts: anid reasonable attoriey: fees agamst a-

party who appeals the award and falls to 1mprove the party S posmon on the ) o

- trial de novo. -
- A couit’s objective in 'constru-ing a statute is to deterihine'thé iﬁtént‘bf -":thﬁé: S
leglslature Sz‘ate v, Jacobs, 154 Wn. 2d 596 600,115 P.3d 281 (2005) “For determme

Ieglslatlve inteft; we look 1o'the plam ‘meaning of the apphoable statits, whichii is derwed

(2002) ' “[I]f the sta

that plam meamng as-an ‘expression of legislative intent.”- Dep t'of Ecolagy v, Campbell
& Gwmn LLC 146 W 2d 1; 9-10,-43 P. 3d4. (2002)

Accordmg to Mr Bnqmst RECW 7.06. OSD(])(b) should be read so that ﬂre entlre

-amaunt-‘of:t-he 's'econd offérreplaces the first offer which replaced the -arbltra“»ter- s_"awar;d; SR

even though the:second offer states that it includes costs and statutory attornéy fees. Mr.

‘Niccum points out that @ provision in the second offer states that the'new offet will “+ ="

_'fromfthei-l'-an‘gtl?ag’e iofthe statute: ‘State v. -West-lzng; 145+ "‘.';-n-;'Qd-=6'Of7-=,=._i6'-1:a.," 49 Pi3ai669¢ i

te’s meaning is plain on its face, then‘thé- cotirt ;friust'-:gi‘véf ’éff‘ec’t'to"
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“replace the ‘pre\ii‘:ous offer-:of_comprar;niée,' with.an award of $17,350.00. inéluding costs
and statutory a’ctorney fees” CP .'at ‘1 2. o | o o
We conclud.e that '_R_CW 7.06.050(1)(b) should be read so»that'an_y segregated
‘ am.ount of an offer must replace'an' am’ount in the same category granted under the ¢« ‘
, ‘ ‘arbrtrator s award We apply the T ran ana1y51s for determrm-ng .attomey fees under
MAR 7310 the mterpretatron of RCW 7.6, 050(1)(b) Tran V. . Yu, 118 Wn App. 607 o
- 612,75P.3d 970 (2003) |
In. T nan; the court: corl31dered whether Ms. Yu falled 10 improve: her pos1tron at trlal
when the compensatery damages awarded at; tnal Were; less than those awarded at .
= arbltratlon, butthe Judgment Was hlgher because of the court’s award of ‘statutory- costs

and CR 37 sanctlons Based on case law and a loglcal 1nterpretatron of MAR 7. 3 the

' court concluded that a court should “compare comparables to detemame :wh.ether apaity. .

-‘falled to improve its pos1t10n T ran, 118 Whn. App at 612 As applred in T ram, thls meant’’ -

that the court woulid:go;mpare the compen-satory damages awar,ded. by:the arbitrator with
the compens-atory"?damages- awarded at tﬁal..' d: »”Ihe'-eourt would fno.,t-“i-nclude ;awards for. - -
statutory costs and CR37: sanctlons In fact, the. court noted thata party would mvanably . g

'1mprove its pesition if costs such as attorney.: fees; and mterest were taken into: account

Tran? 118 Wn. App. at 612.
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Tydn determined that 'ﬁthe?.statutery'?ddsts and Ck'3'7'sanetions ‘s;h'euel‘d notbe - ¢
considered when mak-ir-ig ..aiM-'AR_7.3_..detemiinatibn because these costs were not befor_e-
the arbitratorand Were qiot’ "‘f‘comparab"lie” to’«the' 'compensato.t'y damages awarded --byl the
‘ arbltrator Tran, 118 Wn App at 616 T ran’s anaIys1s is applicable here. Thus, we
‘» - conclude that the tnal court cerrectly con51dered comparables in the offer of compromlse
and the j jury® verdlct and properly subtracted costs and fees.
The jury award to M. Nlccum of $16 650 was greater than the offer of

' -compromlse of $16, 288 72. Mr Enqmst Would have‘owed less to Mr. Nlccum had he
accepted the offer of Acomprorémse; He -d1-d no.t-:lzmpmye hls position at tn‘al. "Mr. Niceum - S
‘s, therefore, entitled to- costs and amméy' fees. - However,statutorycosts as‘_"s"et forthm N )

~RCW 4.84.010 ‘d‘dnot‘inch;fde expert‘witnes_s fees. -CéZarusso v. Petersen, 61 WnApp o

' 767,771-72, 812 P.2d 862(1991).
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We affirm the trial couit’s award of $15,640 for reasonable attorriey fees:to-r.
. Niccum. However, we reversethe award of $ 154_6-1' in expert witness fees.' Finally, we -

award attorney fees on appeal to Mr. Niccum upon Ae.()'m‘plikénc;..es with RAP-18.1.




COURT .F APPEALS DIVISION III STATE .F
- WASHIN GT.N L

R JEFFERYW NICCUM

i ‘No 27504-3-m
Ll : A marned man T

) ORDER DENYING
. MR:ENQUIST’S MOTION o
“FOR RECONSIDERATION. o

)

)

e ffRes.po‘ndent;‘ S )
) ANDGRANTING MR

)

)

)

)

)

. RYANL. ENQUIST. lndiwdually andthe . NICCUM'SMOTIONFOR * - .
| “RECONSIDERATION'AND .

ok “marital commumty composed of he and ;

""‘}.’;hus wife, if any, N  AMENDINGOPINION

| Appellant
| The court has conSIdered both partles motlons for recon3|derat|on and the N
| “:.} 'I*_:.,answers thereto The court is of the oplnlon that Mr Nlccum s motlon for
‘__“jtreconslderatlon should be granted and Mr. Enqu:st’s motlon for reconSIderatlon should
L ‘_'-v._»:“be denled v. | | -_ | : - o
- lT IS ORDERED that Mr Enqunst’s motlon for reconsnderatlon IS denled '
IT lS FURTHER ORDERED that Mr Niccum’s motlon for reconsnderatlon is |
B -granted and the opinion Wthh was filed on September: 1, 2009 shall be amended as
» .follows '
| 'Thé:{last}sentenoe‘ on,;;;)ag.e 1 sha‘lt be amended to réad: “Thus, -we'_afﬁr.m the -trial

-.«court.”

'APPENDIXB
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The followrng language shall be deleted from the final paragraph on :

page 7

However statutory costs as set forth i ln RCW 4.84. 010 do not

. . -include expert witness fees. Colarusso v. Petersen, 61 Wn. A-_pp.' : .
s '_7}767 771-72 812 P2d 862 (1991) ' o R

,' '_'_-'The last paragraph of the opinion. shall be amended to read

We affirm the trial court's award of $15,640 for reasoniable. attorney

‘ffees to Mr. Niccum. Mr. Niccum is entitled to costs and attorney fees plus .

R .,:expert w1tness expenses pursuant to RCW 7.06. 060(1) and (2)

' RITHE_COURT s




